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& 
Report of the Bureau of Insurance Concerning the Application of ^ 

Anthem, Inc. for Approval of the Acquisition of Control of or Merger ^ 
with a Domestic Insurer Pursuant to § 38.2-1323 of the Code of Virginia y 

(State Corporation Commission Case No. INS-2015-00154) ^ 

The Bureau of Insurance ("Bureau") submits this report regarding the potential impact on 

the Virginia health insurance markets of the proposed merger between Anthem, Inc. ("Anthem") 

and Cigna Corporation ("Cigna"). The Bureau has conducted a thorough analysis of the 

competitive impact and detrimental impact of the merger pursuant to § 38.2-1323 of the Code of 

Virginia ("Code"). The analysis considers submissions to the State Corporation Commission 

("Commission") regarding the merger, as well as the conclusions of an economist retained by the 

Bureau.1 

The Bureau has determined that the merger will impact competition at both a state and 

local level in the market for large group comprehensive medical insurance. Despite general 

claims of benefits and mitigating factors, the Bureau further has determined that this impact 

raises the potential of harm to policyholders as well as the general public. Based on these 

determinations, the Bureau recommends at this time that the proposed merger is not in the best 

interests of policyholders or the public in general. The Bureau, however, further recommends 

that the Commission allow Anthem thirty days to respond to the Bureau's determinations before 

recommending suspension of any insurance license under § 38.2-1323 of the Code. 

I. Background Regarding the Bureau's Review of the Proposed Merger 

The Bureau addresses several preliminary matters supporting its determinations. These 

matters include an overview of: (a) the health insurance markets in Virginia; (b) submissions to 

the Commission regarding the merger; and (c) the standard of review and the approach 

supporting the Bureau's analysis. 

1 "An Economic Analysis of the Market Structure and Likely Effect on Competition in the Commonwealth of 
Virginia as a Result of the Acquisition of Cigna Corporation by Anthem, Inc.", prepared by Glenn A. Watkins 
together with data collection and analysis support from the Bureau ("Economic Analysis"). 
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A. Overview of Virginia's Health Insurance Markets 

The Bureau focuses on Virginia's health insurance markets for purposes of analyzing the 

proposed merger. These markets provide more than 8 million Virginia residents with a range of 

health insurance products, plans and programs.2 In addition to commercial insurers (such as 

Anthem and Cigna) who offer health insurance products, the markets include non-commercial 

options and various other programs such as: employers who self-insure through Administrative 

Services Only ("ASO") products, Multiple Employer Welfare Arrangements ("MEWA"), state 

and local government insurance pools, and health insurance programs such as Medicare and 

Medicaid provided by the Federal or State Governments to qualifying individuals.3 

Overall, a majority of Virginians participate in non-commercial health insurance plans or 

programs.4 Another 2.5 million Virginia residents participate in the commercial health insurance 

markets for comprehensive medical insurance, including Medicare Advantage and Medicaid.5 

The commercial health insurance markets provide products falling into specific lines of business, 

which include: (a) individual comprehensive medical; (b) small group comprehensive medical; 

(c) large group comprehensive medical; (d) dental only; (e) Medicare supplement; (f) Medicare; 

and (g) Medicaid.6 Numerous commercial insurers (including Anthem and Cigna) provide 

competing products covering some or all of these lines of business within Virginia. That is not 

to say, however, that all products and benefits are available universally throughout Virginia due 

2 U.S. Census Bureau, July 1, 2015 population estimate. 

3 Econ. Analysis at 16. Medicare and Medicaid also are offered in some instances through commercial plans. 

4 The Bureau notes that it does not exercise regulatory authority within the non-commercial health insurance 
markets. 

3 This estimate is based on the sum of individuals in each of the following commercial insurance lines: individual 
comprehensive (0.5 million), small group comprehensive (0.4 million), large group comprehensive (0.5 million), 
Medicare Advantage (0.5 million), and Medicaid (0.6 million). 

6 Econ. Analysis at 10. For purposes of these product lines, "small group" generally consists of employers 
employing fewer than 50 employees, while "large group" consists of employers employing 50 or more employees. 
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to differences in service networks, coverages and product availability. These differences create ^ 

& 
local geographic markets for commercial health insurance within Virginia and caution against ® 

fe} 
generalizations made on an aggregated statewide basis. ^ 

Complex changes continue to occur in the commercial health insurance markets. Recent 

shifts in the health care field - including consolidation of both insurers and health care 

providers - have affected the markets and their participants. The Affordable Care Act has 

imposed limitations on commercial insurance companies, including a requirement that 

commercial large group comprehensive medical coverage must be priced to produce a minimum 

medical loss ratio ("MLR") of 85% (or else the insurer must refund excess premiums to 

policyholders).7 The markets also have seen employers choosing to self-insure (through ASO 

products). These changes have occurred under a patchwork of state and Federal regulations. 

Anthem and Cigna are nondomestic insurance groups that currently participate in 

Virginia's health insurance markets through their subsidiaries. The companies and their 

subsidiaries provide Virginia consumers with a variety of commercial health insurance products. 

Depending upon the line of insurance, Anthem ranks among the largest health insurers in 

Virginia and holds considerable market share.8 Cigna - which competes with Anthem across 

certain product lines and in certain localities - services a smaller number of consumers in 

Virginia.9 

The Bureau has reviewed the potential competitive impact of the proposed merger in 

each commercial line. Anthem and Cigna's competition is most notable in commercial large 

group comprehensive medical products ("Large Group"), which include plans for employers with 

7 Patient Protection and Affordable Care Act, Pub. L. No. 111-148, 124 Stat. 119 (codified in scattered sections of 
42 U.S.C.). 

8 Econ. Analysis, Sched. 1. 

9 Id. Cigna also has a large share of ASO product business (which is not regulated by the Bureau). 
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50 or more employees. Based upon the Bureau's review, Large Group products cover a total of m 
& 

approximately 462,000 lives in Virginia." Anthem and Cigna, which are both among the 

biggest insurers in the Large Group insurance market in Virginia, together account for M 

approximately 25% of the statewide market for Large Group products.12 Although Anthem also 

offers products in other lines of commercial health insurance, Cigna's business in these lines is 

limited or nonexistent. 

B. Overview of the Submissions to the Commission Regarding the Merger 

On July 24, 2015, Anthem announced a proposed $54 billion merger with Cigna that 

would combine two of the nation's five largest insurers. The merger would combine the 

companies' services, products, and clients across the country, while seeking to maintain and 

expand each company's provider networks. The proposed merger is subject to review by the 

Department of Justice ("DOJ") at the national level for anticompetitive concerns, as well as at the 

state level by state insurance departments. The Bureau has reviewed the impact of the proposed 

merger in Virginia on policyholders and the general public. 

As part of the proposed merger, Anthem submitted to the Commission its Pre-Acquisition 

Notification Regarding the Potential Competitive Impact of a Proposed Merger or Acquisition 

("Form E") on November 19, 2015.13 The Form E includes Anthem's comments and position 

regarding the competitive impact of the merger in Virginia. 

10 Id. at 24. The Bureau notes that Large Group insurance often appeals to mid-size companies (fewer than 1000 
employees) who may be reluctant to self-insure, while many of the largest employers choose to self-insure with the 
assistance of ASO products. 

1 1  Id. 

12 Id. 

13 DCC No. 497108. Pursuant to 14 VAC 5-260-50, the Fonn E is confidential and was filed under seal as part of 
its Application. 
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Overall, Anthem claims that the merger will not substantially lessen competition or create 

a monopoly in the state.14 This claim, in part, relies upon Anthem's purported application of the 
I'M 

competitive standards set forth by the National Association of Insurance Commissioners ^ 

("NAIC") as required by § 38.2-1323 of the Code and 14 VAC 5-260-50 of the Commission's 

Rules Governing Insurance Holding Companies, 14 VAC 5-260-10 et seq. ("Rules"). Asserting 

that Cigna has a minimal statewide market share in most product lines, Anthem argues that the 

merger poses no competitive risk.15 Anthem notes one exception - large group comprehensive 

insurance for which Cigna has a larger statewide market share - but maintains that the merger 

would have minimal impact on this product line because Anthem's statewide market share would 

not significantly increase.16 

This assertion and Anthem's application of the NAIC standards in the Form E, however, 

is incorrect. As discussed below, the NAIC standards examine the concentration of the market in 

a particular line of insurance based on the combined market share of its four largest participants 

("CR4").17 If the CR4 is equal to or greater than 75% (suggesting a "highly concentrated" 

market), a merger involving an insurer with as little as 1% market share may result in a prima 

facie violation of the NAIC standards. Anthem's conclusions in the Form E, however, are not 

I Q 
based on an appropriate CR4 analysis. Given Anthem's claims regarding its significant market 

14 Form Eat23. 

15 Id. at 17-23. Anthem's analysis is limited to aggregate premium dollars for insurers and HMOs per commercial 
health insurance product line on a statewide basis. 

16 Id. at 19. 

17 Econ. Analysis at 14. 

18 Id. at 5. Although the analysis does not follow the NAIC standards, the Bureau notes that Anthem did not have 
access to data that would have allowed such an analysis. As explained below, the Bureau's economist had the 
benefit of data obtained from a special data call to conduct his analysis. In contrast, Anthem's analysis was limited 
to Statewide Annual Statement data, which is insufficient to perform a competitive analysis under accepted 

standards. 

5 



share in this line, the merger would constitute a prima facie violation of the NAIC standards 

even if Cigna's market share is minimal if the CR4 shows that the market is "highly e 

concentrated". 

As part of the Form E, Anthem also suggests that the merger will benefit policyholders 

and the public. This suggestion relies on general statements of anticipated benefits, such as 

claims of expanded access, cost savings, improved efficiencies and better administrative 

functions.19 Anthem further relies on claims about the existence of competitors in the health 

insurance markets and certain market constraints (such as competitive pressures imposed by 

MLR and the ASO market). Anthem, however, does not provide specific examples or metrics to 

examine these anticipated benefits. 

Following Anthem's submission of the Form E, the Commission received comments 

expressing concerns about the merger - including opposition from health care provider and 

hospital groups.20 While challenging Anthem's arguments, none of the commenters analyze the 

merger under the NAIC standards. Rather, the commenters rely on third-party analyses that 

aggregate all product lines together on a statewide basis (rather than analyze the competitive 

effect for each product line). The NAIC standards do not support this aggregate approach -

which ignores market differentiation and lack of substitutability between product lines. 

The commenters largely focus on anticipated harms to policyholders and the public. 

Among other things, the commenters argue that Anthem will use its increased market power to 

raise premium rates or exercise dominant market power over health care providers to control 

health care costs, availability of service, or even quality of care. 

19 Form Eat 4-5 and 20-21. 

20 DCC Nos. 501514, 502479, 503024, 503234, 503358, 503364, 503414, 503418, 503382, 503383, 503453, 
503494, and 503545. 
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Anthem filed its response to the public comments on May 24, 2016. The response ^ 
<$» 

reiterates many of the arguments in the Form E. Countering the commenters' concerns, Anthem ® 
[Wj 

claims that the merger would help consumers by allowing the combined entity, in part, to combat ^ 

rising costs caused by increased concentration among health care providers and hospitals. As in 

the Form E and the commenters' arguments, however, Anthem's response lacks any competitive 

analysis under the appropriate standards. 

C. Review of Insurance Company Mergers and the Bureau's Approach 

The Insurance Code under Title 38.2 of the Code and its supporting Rules authorize the 

Commission to review insurance company mergers in Virginia and provide the standards for 

such review. Section 38.2-1323 B of the Code allows the Commission to review a merger or 

acquisition not involving a change in control of a domestic insurer. This section requires a two-

step inquiry: (a) if the merger or acquisition causes or tends to cause a substantial lessening of 

competition in any line of insurance ("competitive impact"); and (b) such lessening of 

competition is detrimental to policyholders or to the public in general ("detrimental impact"). 

When making a determination under § 38.2-1323 of the Code, Rule 14 VAC 5-260-50 

allows the Commission to consider several items. First, the Commission may consider whether 

the merger would violate the applicable competitive standards promulgated by the NAIC. 

Second, the Commission may consider the opinion of an economist as to the competitive impact 

of the merger. Third, the Commission may take into account other considerations, such as 

competitive standards used by the federal government when evaluating market structure and the 

21 DCCNo. 503818. 
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competitive impact of potential mergers (including the Herfmdahl-Hirschman Index ("HHI") ^ 

used by the DOJ and Federal Trade Commission ("FTC") to evaluate mergers).22 

The Bureau retained an economist to analyze the competitive impact of the merger and ^0 

prepare a report of his conclusions. The economist first analyzed the merger applying the NAIC 

Model Act standards to market information collected from insurers as part of a special data call 

conducted specifically for this matter. The NAIC Model Act provides varying standards for 

merger guidelines that depend on the concentration of a specific line of insurance within a 

particular market based on the four largest participants (CR4). Using aggregate premiums, the 

NAIC standards identify markets on a statewide basis as "highly concentrated" when the CR4 

equals or is greater than 75%, while markets that have a CR4 less than 75% are identified as "not 

highly concentrated". Depending on whether a market is "highly concentrated" or "not highly 

concentrated", the NAIC standards consider the market share of the acquiring company and the 

market share of the acquired company to determine if there is prima facie violation suggesting a 

competitive impact.23 

Although not required under § 38.2-1323 of the Code, the economist also analyzed the 

proposed merger using HHI under the Federal Guidelines. Unlike the NAIC standards that 

define the market based on the four largest participants (CR4), HHI considers and measures the 

relative market positions of all participants in a given market. The analysis employs a formula 

that uses market share to produce a range of values that are used to identify markets as 

"unconcentrated" (HHI below 1500), "moderately concentrated" (HHI between 1500 and 2500) 

or "highly concentrated" (HHI above 2500). 

22 See Horizontal Merger Guidelines (issued Aug. 19, 2010, by U.S. Dept. of Justice and Fed. Trade Comm'n), 
available at https://www.iustice.gov/atr/public/guidelines/hmg-2010.pdf ("Federal Guidelines"). 

23 Econ. Analysis at 14. 
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Depending upon the concentration of the market, HHI provides guidelines for m 
& 

interpreting mergers by examining changes in concentration within the market to assess the ^ 

24 ^ likelihood of adverse competitive effects. For "moderately concentrated" markets, an increase 

in the HHI of more than 100 points potentially raises significant competitive concerns and often 

warrants scrutiny. For "highly concentrated" markets, an increase in the HHI between 100 and 

200 points raises the same concerns, while an increase in the HHI of more than 200 points will 

be presumed likely to enhance market power.25 

For purposes of reaching a competitive impact determination under § 38.2-1323 of the 

Code, the Bureau notes that the economist: (a) applied industry accepted criteria and bright line 

tests that tend to be objective in nature; and (b) then applied best practices to subjectively 

evaluate the product and geographic markets that failed the bright line standards. The results of 

the analysis provides a prima facie violation of the competitive standards or the potential 

likelihood (or presumption) of competitive harm. The NAIC standards and HHI provide 

guidance on competitive impact and may shift the burden to the acquiring party to show that a 

proposed merger is unlikely to affect competition adversely. The standards are not rigid 

indicators of adverse competitive impact and mainly serve as an aid to interpreting market data.26 

If the first step shows competitive impact, the second step considers whether the 

lessening of competition would cause a detrimental impact to policyholders and the public in 

general. The detrimental impact analysis is more subjective - broadly considering the potential 

harms to policyholders and the public, as well as factors (such as market restraints, barriers to 

24 Mat 14-16. 

25 Fed. Guidelines at 19. 

26 See Federal Guidelines at 19 (stating that thresholds do not provide "a rigid screen to separate competitively 
benign mergers from anticompetitive ones", but instead provide "one way to identify some mergers unlikely to raise 

competitive concerns and some others for which it is particularly important to examine whether other competitive 
factors confirm, reinforce, or counteract the potentially harmful effects of increased concentration"). 

9 



entry, efficiencies and other factors) that may mitigate or exacerbate the likelihood of those 

harms. Although detrimental impact examines the effect of potential harm, it is important to 

remember that the existence of a competitive impact raises presumptive harm in the form of 

decreased competition. As such, approval of the merger is not appropriate unless the detrimental 

impact analysis decreases the likelihood of harm and tilts the analysis in favor of approval. 

The Bureau notes that the economist's analysis differs from the limited analyses offered 

by Anthem and the commenters. At the outset, the economist's analysis relied on information 

obtained by the Bureau as part of a special data call conducted specifically for this matter. The 

information obtained allowed the economist to maintain consistent classification of product lines 

for more accurate comparisons. As required under the applicable standards, the economist also 

analyzed competitive impact in each line of commercial insurance rather than aggregating all 

lines of insurance together. The economist did not limit review to a statewide analysis, but broke 

the markets down into geographic regions using three-digit postal codes to analyze competitive 

differences in local markets.27 Further, the economist did not limit analysis of market share and 

concentration to aggregate premium data. Instead, the economist used the number of lives 

insured as a superior measure of market structure and concentration.28 Conducting an analysis 

using the NAIC standards and HHI as well as examining the market structure for geographic 

areas identified as problematic, the economist provided the Bureau with a more detailed 

assessment of the potential competitive impact of the merger in Virginia. 

II. Analysis of the Proposed Merger 

Applying the standards of § 38.2-1323 of the Code and associated Rules, the competitive 

impact analysis shows that the merger may cause or tend to cause a substantial lessening of 

27 Econ. Analysis at 9-13. 

28 Id. at 10. 

10 
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competition in Large Group insurance in Virginia on both an aggregated statewide and localized ^ 

& 
basis. Based on the information available to date, the detrimental impact analysis suggests that 4S 

y 

the lessening of competition would be detrimental to policyholders or the public in general. ^ 

Notwithstanding speculative claims of anticipated benefits or harms, Anthem has not adequately 

addressed potential harms flowing from the competitive impact of the merger, including 

premium increases and any effect on services. Although Anthem may be provided with an 

opportunity to address these concerns, the Bureau at this time recommends that the merger is not 

in the best interests of policyholders or the public in general for failure to meet the requirements 

of§ 38.2-1323 of the Code. 

A. The Competitive Impact Analysis Shows a Substantial Lessening of Competition 
in the Market for Large Group Comprehensive Insurance 

Based upon the economist's analysis, the merger may cause or tend to cause a substantial 

lessening of competition in Large Group insurance. The economist found a prima facie violation 

of the NAIC standards on an aggregated statewide basis, as well as in twelve of 28 zip code areas 

in Virginia.29 Similarly, analysis under HHI shows the merger: (a) potentially raises significant 

competitive concerns on a statewide basis and in two zip code areas; and (b) is presumed to be 

likely to enhance market power in an additional eight zip code areas.30 Overall, the competitive 

impact analysis shows that the merger fails both standards on an aggregated statewide basis as 

well as in ten of 28 zip code areas - with the bulk of those areas comprising central Virginia (the 

Richmond metropolitan and Tri-Cities area) as well as northwestern and southwest Virginia.31 

29 Id. at 24-25. 

30 Id. at 25-26. These findings are based on the economist's determination that the merger would result in a market 
that is: (a) "moderately concentrated" statewide with an increase in HHI that is greater than 100 points; (b) "highly 
concentrated" in two zip code areas with an increase in HHI that is between 100 and 200 points; and (c) "highly 
concentrated" in eight zip code areas with an increase in HHI that is above 200 points. 

31 Id. at 26. 

11 
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The results for Large Group insurance occur because of several factors. First, Anthem is ^ 

among the largest commercial carriers for Large Group insurance in Virginia and maintains ^ 

32 • ^ significant market share. Unlike its other lines of commercial insurance in Virginia, Cigna has ^ 

a higher market share in Large Group insurance. Second, the combination of these market shares 

would occur in statewide and local markets that have higher levels of concentration.33 As a 

result, the competitive impact under both standards triggers competitive concerns requiring 

further examination under the detrimental impact analysis. 

Before addressing detrimental impact for the Large Group insurance market, the Bureau 

notes that the competitive impact analysis does not show a potentially lessening of competition 

for other lines of commercial health insurance. As explained within the Economic Analysis 

report, the lack of competitive impact in most commercial lines of insurance occurs because: (a) 

Cigna's market share statewide or locally in these lines is minimal or nonexistent; and/or (b) the 

concentration of the local markets is not such that the merger will significantly increase 

Anthem's competitive position as defined under the applied standards. 

32 The Bureau notes the substantial difference between Anthem's market share cited in the Form E and the market 
share cited in the Economic Analysis. The difference, however, results from the use of different market data. 
Anthem's analysis was limited to Statewide Annual Statement data that use market and product line definitions that 
are inconsistent with the analyses here. The Economic Analysis relies on market data collected specifically for this 
matter. The significantly lower market share identified in the Economic Analysis, however, still raises competitive 
concerns under the applicable analyses. 

33 The analysis under the NAIC standards shows that the aggregated statewide market is not "highly concentrated" 
(although the CR4 is just shy of the 75% threshold for "highly concentrated" markets). Nevertheless, Anthem's 
significant market share in this line means that the merger with Cigna would violate the NAIC standards even if 
Cigna had only a 1 % market share. Application of the NAIC standards at the local level shows "highly 
concentrated" markets in certain zip code areas - meaning that the threshold for a violation is even narrower. 
Regarding the HH1 analysis, the statewide market is "moderately concentrated" - with local markets varying from 
"unconcentrated" to "highly concentrated" markets. Econ. Analysis at 24-25. As with the NAIC standards, 
however, the higher market shares of Anthem and Cigna in this line of insurance result in a combination that raises 
competitive concerns under the HHI standard. 

12 
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B. The Detrimental Impact Analysis Suggests Potential for Harm ^ 

Having determined that the merger may lessen competition, the next question is whether f-J 

such lessening is detrimental to policyholders or the public in general. While the existence of a ^ 

competitive impact presumes harm in the form of reduced competition, the detrimental impact 

analyzes the effects of that harm as well as factors that tend to increase or decrease the 

possibility of such effects. The harm includes Anthem's use of increased market share to raise 

premiums and to adversely impact policyholders, such as reduced network availability or 

decrease in the quality of service. Numerous factors may exacerbate these harms (such as 

barriers to entry) while others may mitigate the impact (such limitations imposed by the ACA or 

efficiencies realized by the merger). Although the ultimate influence of these factors is 

inconclusive, the existence of a competitive impact without sufficient grounds to indicate a 

lessening of potential harm suggests that the merger is not in the best interests of policyholders 

or die public in general. 

As a preliminary matter, the effects of any harm would occur within concentrated 

commercial health insurance markets with limited participants. Anthem holds significant market 

share among these participants - particularly in the Large Group insurance market, within which 

the company is among the largest insurers statewide and in most of the affected local markets. 

At the same time, the markets - while concentrated - include other competitors holding sizeable 

market shares. The affected policyholders in localities where the merger poses a risk to 

competition comprise an appreciable number of Virginia residents -accounting for 

approximately 35% of the total lives insured statewide under the Large Group insurance line. 

Regarding potential harms, a significant concern is that policyholders would suffer an 

increase in their premium rates. Having increased its market share through the merger, Andiem 

could more easily use enhanced market power to raise premiums in a concentrated market. 

13 
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Anthem mostly avoids discussion of premium concerns in its Form E and subsequent response - vi 

focusing instead on general claims of cost savings and other anticipated efficiencies that may be ® 

passed on to consumers. Anthem does not support these claims with data, metrics or M 

methodologies. Anthem instead appears to discount any potential harm by relying on its 

(incorrect) conclusion that the merger would not result in competitive harm. 

Another concern is that Anthem's increased market share would impact health care 

provider networks and reduce the quality of service provided to consumers. Despite Anthem's 

general claims that the merger should expand network availability, Anthem offers little guidance 

as to whether consumers may remain in their existing networks or whether network availability 

may decrease in some areas as a result of the merger. An additional concern is reduction in the 

quality of service - such as the potential for lowered reimbursement rates to health care 

providers and reduced covered benefits and health care services (or higher out-of-pocket costs) 

for insureds. The lessening of competition lowers Anthem's incentive to respond to market 

demands while also increasing its leverage over health care providers in a manner that may lead 

to reductions in network availability and quality of service. 

The effects of the potential harms are exacerbated by a number of factors. Barriers to 

entry are likely to prevent new competition from entering the market. The concentration of the 

market, the small number of existing competitors, and the highly regulated nature of the market 

decrease the likelihood of new market participants. The infrastructure required - including 

access to providers and network availability - also suggests that start-up companies are unlikely 

to enter the market. The effects of any harm thus could become entrenched in a market 

effectively closed to new entrants.34 Another exacerbating factor is that the buyers of Large 

Group insurance - mid-size companies that are not large enough to self-insure - may comprise a 

34 Anthem, without further analysis, simply has stated that the merger "will not prevent any person from entering the 
comprehensive large group line of business in Virginia." Form E at 21. 
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captive group for which few (if any) viable health care insurance alternatives exist to exert m 
& 

competitive pressure. 
M 

In contrast, certain mitigating factors may decrease the effects of potential harm. These M 

factors include anticipated benefits of the merger - such as increased efficiencies, expanded 

availability of products and services, increased access to health care providers (such as through 

expanded networks), and lowered costs and rates. External market pressures or constraints also 

may lessen the likelihood of increased rates or adverse impact on service. These constraints 

include provisions of the ACA, such as MLR limitations which require Large Group insurers to 

spend 85% of premiums on claims and may pass cost savings along to consumers. Another 

constraint under the ACA is its predefined levels of coverage that establish essential health 

benefits - which constrain an insurer's ability to reduce coverages or services below the 

minimums established under the ACA. 

The mitigating factors, however, have weak points in their effectiveness to curb 

competitive impact. For example, the competitive impact of MLR requirements should not be 

overstated. MLR does not guarantee lower premiums or protect against higher ones - rather, 

MLR only sets a floor for the percentage of premiums that must be used regardless of the amount 

of the premiums themselves. The Bureau also is mindful that the arguments raised by Anthem 

and the commenters largely arise from conflicts between two major groups of stakeholders 

(insurers and providers) in the health care market - each arguing that increasing their own 

concentration will benefit the public while an increase in the concentration of the other 

stakeholder will harm the public. These arguments highlight broader problems within the health 

care market - but much of the ability to balance the scales lies beyond the Bureau's regulatory 

authority. 
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The Bureau has reviewed the potential harms, factors, benefits and constraints argued by ^ 

£ 
Anthem and the commenters opposing the merger. Many of these arguments are inconclusive 5^ 

and lack verification. Such generalized arguments should not be given undue weight without ^ 

additional evidence supporting those arguments.35 

On balance, however, the Bureau's position is that Anthem has not made a sufficient 

showing in favor of the merger. The competitive impact analysis shows a lessening of 

competition. This finding presumes competitive harm that the detrimental impact analysis -

while inconclusive - has not overcome. The burden is to demonstrate - upon a showing of 

competitive impact - that the lessening of competition as a result of the merger will not harm 

policyholders or the public in general. The burden has not been satisfied based on the 

information available and the Bureau recommends at this time that the merger is not in the best 

interests of policyholders or the public in general. 

III. The Bureau's Recommendation Regarding Relief 

Section 38.2-1323 of the Code authorizes the Commission to suspend an insurer's license 

if a merger causes or would tend to cause a lessening of competition in any line of insurance and 

such lessening of competition is detrimental to policyholders or the public in general. For the 

reasons set forth above, the merger proposed by Anthem fails to satisfy the standard required by 

§ 38.2-1323 of the Code. 

The Bureau, however, recommends that the Commission allow Anthem thirty days to 

respond to this Report and provide any additional information that may support its request. This 

recommendation is based, in part, on Anthem's previous failure to identify a competitive impact 

under the applicable standards. As part of its response, the Bureau further recommends that 

35 See Federal Guidelines at 30 ("Efficiency claims will not be considered if they are vague, speculative, or 
otherwise cannot be verified by reasonable means."). The Federal Guidelines further require "merging firms to 
substantiate efficiency claims" to allow the reviewing agency to "verify by reasonable means the likelihood and 
magnitude of each asserted efficiency, how and when each would be achieved (and any costs of doing so), how each 
would enhance the merged firm's ability and incentive to compete, and why each would be merger-specific." Id. 
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Anthem include proposals that may alleviate the competitive concerns expressed above - such 

specific and measurable proposals concerning premium rates as well as maintaining network 

access and quality of service for existing policyholders. 
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EXECUTIVE SUMMARY ® 

On November 19, 2015, Anthem, Inc., filed its Form E Competitive Impact Statement 

regarding its proposed acquisition of Cigna Corporation with the State Corporation Commission's 

Bureau of Insurance ("BOI"). Pursuant to § 38.2-1323(8) of the Code of Virginia ("Code"), in 

reviewing the Form E, the BOI considers whether the proposed acquisition causes or tends to cause 

a substantial lessening of competition in any line of insurance and whether such lessening of 

competition is detrimental to policyholders or the public in general. This report is a result of the 

study conducted by Technical Associates, Inc. ("TAI"), together with data collection and analysis 

support from the BOI Staff for the purpose of making a determination concerning the likely 

competitive impacts of the proposed acquisition. 

In order to evaluate the impact of the proposed acquisition on competition in health 

insurance, seven (7) product lines or sublines in Virginia were reviewed, as follows: Individual 

Comprehensive Medical, Small Group Comprehensive Medical, Large Group Comprehensive 

Medical, Dental Only, Medicare, Medicare Supplement, and Medicaid. 

Also, in recognition of the fact that different geographical markets exist for health 

insurance within the Commonwealth, a data call was developed to obtain health insurance market 

data in Virginia and structured to separate reported data based upon geographical regions in the 

state. After considering several options to best support a meaningful analysis of the impact of the 

merger on different areas within Virginia, it was determined that 3-digit ZIP code areas, resulting 

in 28 regions, would provide sufficient geographic differentiation. 

In determining whether the merger causes a substantial lessening of competition, 

consideration of the applicable competitive standards promulgated by the National Association of 

Insurance Comtnissioners ("NAIC"), as well as changes to the calculated Herfmdahl Hirschman 

Indices ("HHI") used by the U.S. Department of Justice and the Federal Trade Commission 

("DOJ/FTC) was given. Both the NAIC standards and the DOJ/FTC standards were applied to 

each of the seven lines or sublines in each of the 28 3-digit ZIP code areas. 

As is indicated in the following report, the evaluation and analysis of the data, together 

with the full consideration of statutory and regulatory requirements in Virginia applicable to the 

proposed acquisition, revealed that the proposed acquisition did not cause or tend to cause 

substantial lessening of competition in the Individual, Small Group Comprehensive Medical, 

Medicare, Medicare Supplement, Medicaid and Dental Only lines of insurance, but that the 

1 
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proposed acquisition does cause or tend to cause a lessening of competition in the Large Group ^3 

Comprehensive Medical line of insurance. ^ 

Pursuant to § 38.2-221.1 of the Code of Virginia confidential proprietary information 

submitted to the Commission by respondents to the data call has been redacted. 
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AN ECONOMIC ANALYSIS ^ 
OF THE MARKET STRUCTURE & 

AND LIKELY EFFECT ON COMPETITION ^ 
IN THE COMMONWEALTH OF VIRGINIA 
AS A RESULT OF THE ACQUISITION OF 

CIGNA CORPORATION BY ANTHEM, INC. 
CASE NO. INS-2015-00154 

I. INTRODUCTION 

On November 19, 2015, Anthem, Inc. (the Applicant) filed a Pre-Acquisition Notification 

Regarding the Potential Competitive Impact of a Proposed Merger or Acquisition by a Non-

Domiciliary Insurer Doing Business in this State or by a Domestic Insurer ("Form E") for the 

acquisition of Cigna Corporation ("Cigna") by Anthem, Inc. ("Anthem"). Pursuant to 14VAC5-

260-50, the Bureau of Insurance ("BOI") engaged its consulting economist, Glenn A. Watkins of 

Technical Associates, Inc. ("TAI") to conduct an independent study focusing on the Virginia 

market structure and level of competition that currently exists, and which will likely prevail if the 

acquisition is approved. This report is a result of a study conducted by TAI, together with data 

collection and analysis support from the BOI Staff for the purpose of making a determination 

concerning the likely competitive impacts of the proposed acquisition. 

The analyses was conducted in accordance with the Virginia Administrative Code 

14VAC5-260-50, specifically, 14VAC5-260-50(D)(2) which states: 

In determining whether competition may be negatively impacted, the 
commission may consider, among other things, whether applicable 
competitive standards promulgated by the NAIC have or may be violated 
as a consequence of the acquisition. The standards may include any 
indicators of competition identified or enumerated by the NAIC in any 
model laws or portions of practice and procedure or instructional manuals 
developed to provide guidance in regulatory oversight of holding company 
systems, mergers and acquisitions, or competitive practices within the 
marketplace. The standards include definitions, guidelines, or standards 
embodied in any model holding company act or model holding company 
regulation adopted by the NAIC. In addition, the commission may request 
and consider the opinion of an economist as to the competitive impact of 
the acquisition whenever pre-acquisition notification is submitted pursuant 
to § 38.2-1323 B of the Act. 
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